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Smith: Power of Sale: An Alternative to Judicial Foreclosure
UNIVERSITY OF FLORIDA LAW REVIEW

[V/ol. XXI

POWER OF SALE: AN ALTERNATIVE TO JUDICIAL FORECLOSURE
There are two types of foreclosure procedures generally used in the
United States, the foreclosure by action or suit' and the foreclosure by
exercise of a power of sale.2 The former requires a suit in equity to obtain
a sale of the land and payment of the mortgage debt from the proceeds. 3
The latter procedure, also known as foreclosure by advertisement, enables the
mortgagee in the case of default on the debt to advertise and sell the mortgaged property at public auction without resorting to a court for authority.4
Significant differences of opinion exist regarding the desirability and
relative merits of these two forms of foreclosure procedures. In support of
the foreclosure by action or suit it is argued that it produces the most marketable title and permits the greatest opportunity for the equitable adjustment
and enforcement of the rights of all the parties interested in the property.5
On the other hand, the foreclosure by a power of sale has the advantage of
reducing the expense and delay created by the detailed procedures required
in a foreclosure by action or suit.6 These procedures, however, are designed
for protection of the mortgagor and other parties who may have an interest
in the property. While such protection is occasionally needed, in most cases
the parties are equally well protected by the procedures involved in a foreclosure by a power of sale, and in the exceptional cases where more protection
is necessary there are effective judicial remedies available.
FORECLOSURE BY ACTION AND SALE

The majority of jurisdictions,7 including Florida,8 use a form of foreclosure by action or suit. There are two types of foreclosure available in
Floiida, foreclosure in chancery with the aid of a master 9 or foreclosure under
statutory proceedings with the sale conducted by the clerk of the court.' 0
The latter procedure is the most generally used and involves a long series of
steps similar to those found in other jurisdictions using the foreclosure by
action or suit."
1.

G. OSBORNE, MORTGAGES §318 (1951).

2. Id. at §337.
3. E.g., Black v. Strand, 362 F.2d 8 (8th Cir.), cert. denied, 385 U.S. 990 (1966); Sumers
v. Board of Comm'rs of Garfield County, 117 Colo. 57, 184 P.2d 144 (1947); Budget Funding
Corp. v. Hillside Five Corp., 150 N.Y.S.2d 734 (Sup. Ct. 1956); Daint-I-Way Laundry v.
Suey H. Ng, 89 N.Y.S.2d 867 (Sup. Ct. 1949).
4. In re Land of Sharpe, 230 N.C. 412, 53 S.E.2d 302 (1949); National Tailoring Co. v.
Scott, 65 Wyo. 64, 196 P.2d 387 (1948); Meadows v. Bakersfield Sav. &-Loan Ass'n, 250 Cal.
App. 2d 749, 59 Cal. Rptr. 34 (Dist. Ct. App. 1967).
5. 1 C. WILTSIE, MORTGAGE FORECLOSURE § §33, 34 (4th ed. 1927).
6. 3 L. JONES, MORTGAGES §2285 (8th ed. 1928).
7.

3 R. POWELL, REAL PROPERTY §468 (1966).

8. FLA. STAT. §702.01 (1967), which provides: "[a]ll
chancery, unless otherwise provided by statute."
9. FLA. STAT. §702.021 (1967).
10. FLA. STAT. §702.02 (1967).
11. 59 C.J.S. Mortgages §§605-08 (1949).
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First, a partial abstract must be made to determine all the parties in interest,1 2 then the foreclosure bill of complaint 13 and the lis pendens notice
must be filed 4 and process must be served.' 5 If the titleholders do not file
an answer it is necessary to request a judgment by default. 16 A hearing must
then be held and the decree or judgment must be entered.' 7 At least seven
days before the sale of notice of foreclosure sale must be published once in a
local newspaper.' s After the sale is conducted the certificates of sale, title,
and disbursements must be completed. 9 As a result of this expensive and
time-consuming foreclosure procedure, it has been estimated that foreclosure
proceedings in Florida require from three to six months to complete. 20
Advocates of the foreclosure by a power of sale argue that the interests of all
the parties involved are better served by a less expensive and less time-consuming procedure.21 They contend that the foreclosure by action or suit provides
little, if any, additional protection to the parties, unduly burdens mortgagees,
and ultimately results in this burden being transferred to the mortgagors in
the form of higher interest rates and larger downpayments. 22 In addition,
foreclosure by power of sale also aids in alleviating the crowded court dockets
and may thus be considered a tool of judicial reform. The contract for deed
is widely used in Florida as an alternative to the giving of a mortgage on the
property but is considered to be beyond the scope of this note. 23
NATURE OF THE POWER OF SALE

The power of sale is merely a contractual right that is included in the
mortgage provisions, 24 but it may also be created by a separate instrument. 25
12. Degge v. First State Bank, 145 Fla. 438, 199 So. 564 (1941).
13.

FLA. STAT. §702.02 (1) (1967).

14. FLA. STAT. §48.23 (1967).
15. Voorhies v. Barnsley, 116 Fla. 191, 156 So. 234 (1934).
16. FA. R. Civ. P. §1.500 (a).
17. Kuz v. Pappas, 107 Fla. 861, 147 So. 271 (1933).
18. FLA. STAT. §702.02 (2) (1967).
19. FLA. STAT. §702.02(2), (3), (4) (1967).
20. Durham & Gunn, Foreclosure of Conventional and Government Insured Mortgages
in Florida,15 U. FLA. L. REv. 185 (1962).
21. Bridewill, The Effects of Defective Mortgage Laws on Home Financing, 5 LAw &
CoN-=P. PROB. 545 (1938).
22. Id. at 552.
23. The contract for deed prevents many of the equitable rights usually accorded defaulting mortgagors from accruing to the benefit of the contract vendee in default. Contract
principles rather than those of mortgages are generally applicable. See Lee, Defaulting
Purchaser'sRight to Restitution Under the Installment Land Contract, 20 U. MIAMI L. REV.
1 (1965); Lee, The Interests Created by the Installment Land Contract, 19 U. MIAMI L. REv.
367 (1965); Lee, Remedies for Breach of the Installment Land Contract, 19 U. MIAMI L.
REv. 550 (1965).
24. E.g., Sale City Peanut & Mill Co. v. Planters & Citizens Bank, 107 Ga. App. 463, 130
S.E.2d 518 (1963); Faine v. Wilson, 192 S.W.2d 456 (Tex. Civ. App. 1946).
25. Cartledge v. Trust Co. of Columbus, 186 Ga. 718, 198 S.E. 741 (1938); Watson v.
Sherman, 84 IM. 263 (1876); Consolidated Rendering Co. v. Stewart, 132 Maine 139, 168 A.
100 (1933); Peaslee v. Ridgway, 288 Minn. 82, 84 N.W. 102 (1901).
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Today, several states, 2 6 including Florida'2 exclude this type of extrajudicial
procedure by legislation, and in only eighteen states is foreclosure under a
power of sale the prevailing practice.28 Even in states where permitted, it is
considered a cumulative remedy existing as an alternative to foreclosure by
action or suit.29 The procedure by which a power of sale is exercised is often
limited by statutory restrictions,30 and such exercise is always subject to
judicial review. 3'
The power may, in general, be conferred by any owner of lands who has
the authority to convey them. Any person of legal capacity in whom the legal
estate or title under the mortgage vests may sell under the power.3 2 In most
jurisdictions as long as the mortgagee retains the mortgage, the power may
only be exercised by him, and if the mortgage has been wholly assigned the
assignee must exercise it.s3 In some jurisdictions, however, a power of sale
may be exercised by any person entitled to the mortgage payments.3 4
A power of sale should be expressly stated in the mortgage document,
and such a power is strictly construed by the courts.35 The court in Cordele
Banking Co. v. Powers,3 6 held that although the terms of a power of sale are
to be strictly construed, the language used to express the intention of the
parties will be given its ordinary meaning. Thus, where the language of the
document is plain, its meaning will not be extended by judicial interpretation. 7 Using a similar rationale, the court in Maynard v. Sutherland,38 held
that where the language contained in the mortgage is sufficient to evidence
an intention that the property may be sold upon default or upon the happening of a stipulated contingency, foreclosure by a power of sale may be
employed.
The existence of the power of sale does not eliminate the right of the
mortgagor to redeem, which he may do at any time up to the actual sale. 39
Payment of the debt even after its maturity has been held to extinguish the
power of sale, 40 and in some jurisdictions a mere tender of payment by the

26.
27.
28.

National Tailoring Co. v. Scott, 65 Wyo. 64, 196 P.2d 387 (1948).
FLA. STAT.

§702.01 (1967).

Reeve, The New Proposal for a Uniform Real Estate Mortgage Act, 5 LAw &
CONTEMP. PROB. 564, 565 (1938). See also 3 R. POWELL, REAL PROPERTY §468 (1966).
29. Carpenter v. Hamilton, 59 Cal. App. 2d 146, 138 P.2d 353 (Dist. Ct. App. 1943).
30. Vick v. Bishop, 252 Ala. 250, 40 So. 2d 845 (1949).
31. 3 R. POWELL, REAL PROPERTY §468 (1966).
32. Davis v. Buie, 197 Ga. 835, 30 S.E.2d 861 (1944).
33. Williams v. Joel, 89 Ga. App. 329, 79 S.E.2d 401 (1953).
34. Elson v. Pridgen, 241 Ala. 233, 2 So. 2d 110 (1941).
35. E.g., Berman v. National Acceptance Co. of America, 239 F. Supp. 767 (W.D. Tex.
1965); Verner v. McLarty, 213 Ga. 472, 99 S.E.2d 890 (1957); First Fed. Say. & Loan Ass'n v.
Sharp, 347 S.W.2d 337 (Tex. Civ. App. 1961).
36. 217 Ga. 616, 124 S.E.2d 275 (1962).
37. Id. at 278; see Tybrisa Co. v. Tybeeland, Inc., 220 Ga. 442, 139 S.E.2d 302 (1964);
Wolverine Ins. Co. v. Jack Jordan, Inc., 213 Ga. 299, 99 S.E.2d 95 (1957).
38. 313 F.2d 560 (D.C. Cir. 1962).
39. Crowley v. Adams, 226 Mass. 582, 116 N.E. 241 (1917).
40. Barbee v. Edwards, 238 N.C. 215, 77 S.E.2d 646 (1953).
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mortgagor would have this effect. 41 The decisions are in conflict whether
such payment not accompanied by any discharge of the record is effective
as against an innocent purchaser claiming title by right of a sale made under
42
the power.
Perhaps the best view is offered by the rationale in Mathis v. Blanks,4 3
which involved an action by the plaintiff to cancel several instruments, including five deeds, and to secure for other equitable relief against her husband,
his attorney, grantees in the deeds, and subsequent purchasers. The plaintiff's
petition alleged that the debt in question had been paid and that, although
she had not recorded the satisfaction, the buyer knew of it. The court
determined that the plaintiff's petition alleged insufficient facts to warrant a
finding that the defendant buyer knew of the plaintiff's equity. In denying
the plaintiff recovery against the purchaser, the court held that although a
power of sale in a mortgage is extinguished by payment of the debt, if the
mortgagor failed to record the satisfaction of the debt, one who thereafter
purchased in good faith and for value at a sale held under the power, without notice of the fact of the satisfaction, will be protected in his title. The
remedy of the mortgagor under such circumstances is an action for damages
against the mortgagee for the wrongful and unauthorized exercise of the
power of sale.
Whether power of sale is extinguished because the statutory period of
limitations has run against the personal remedy on the debt would seem
to depend on whether, in the particular jurisdiction, the lien of a mortgage
is regarded as so extinguished, 44 since the power as created is merely an
incident to the mortgage relation. 45 The court in National Tailoring Co. v.
Scott4- dissolved a temporary injunction that had been granted to the appellee
on the basis of his claim that since the state statute of limitations barred
recovery of the debt, the foreclosure by extrajudicial sale was also barred.
The court determined the general rule to be that statutes of limitations governing actions or suits to foreclose mortgages have no application to foreclosure by a power of sale taken ex parte and out of court. The fact that an
action of foreclosure or a suit to recover the debt secured is barred by limitations does not in general affect the right to sell under the power for the
purpose of applying the proceeds of the sale to the debt, unless there is a
statute that makes such limitations applicable. Even such a statute is invalid
as far as it applies to rights that had accrued prior to the time it went into
effect.

41.
42.
212 Ga.
43.
44.
45.
46.

Ward v. McGuire, 213 Ga. 563, 100 S.E2d 276 (1957).
Crowley v. Adams, 226 Mass. 582, 116 N.E. 241 (1917). Contra, Mathis v. Blanks,
226, 91 S.E.2d 509 (1956).
212 Ga. 226, 91 S.E.2d 509 (1956).
Davis v. Savage, 50 N.M. 30, 168 P.2d 851 (1946).
Id.
65 Wyo. 64, 196, P.2d 387 (1948).
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EXECUTION OF THE POWER AND CONDUCT OF THE SALE IN GENERAL

The conduct of the sale under a power is determined by the provisions of
the instrument creating it and by any statutory regulations governing its
exercise. 47 In the majority of jurisdictions using this type of procedure the
sale must be at public auction4 preceded by notice, usually by advertisement,
specifying the amount of debt due, the time and place, the description of the
property, and such other matters as either the mortgage or the applicable
9
statute may provide.4
The weight of authority holds that the sale must be conducted fairly in
order to produce the highest price possible and that the holder of the
mortgage with a power of sale has a fiduciary relationship of the mortgagor.50
The courts are impressed by the danger to the mortgagor of the summary
nature of the sale and require strict adherence to all judicial and statutory
requirements in the exercise of the power.51 Earlier decisions held that
although the mortgagee was not in the strict sense, a trustee, his position was
such that he could not purchase at his own sale.5 2 Therefore, unless the
mortgagor had given him that right in the mortgage contract or a statute permitted such a purchase, neither the mortgagee nor his assigns could purchase
the security at the sale, either directly or indirectly. 53
The general rule today concerning the authority of the mortgagee to
purchase is expressed by the rationale in West Roxbury Co-op Bank v.
Bowser,54 which dealt with an action by the mortgagee for a deficiency
judgment after a sale under a power contained in the mortgage. The defendants alleged that the plaintiff did not exercise good faith in holding a foreclosure sale where only the plaintiff's representatives were present. The court
stated that where the mortgagee is both seller and buyer, he owes a duty to
use reasonable diligence in protecting the right of the mortgagor in conducting a sale under a power contained in the mortagage. However, when
the bidding begins, in his capacity as bidder, a mortgagee may buy as cheaply
as he can and owes no duty to bid full value for the property.
If the mortgagee purchases the property at the foreclosure sale when not
47. Roos v. Belcher, 79 Idaho 473, 321 P.2d 210 (1958); Woodell v. Davis, 261 N.C. 160,
134 S.E.2d 100 (1964); Investcal Realty Corp. v. Edgar H. Mueller Constr. Co., 247 Cal. App.
2d 190, 55 Cal. Rptr. 475 (Dist. Ct. App. 1966).
48. 3 R. POWELL, REAL PROPERTY §468 (1966).
49. G. OSBORNE, MORTGAGES §337 (1951).
50. Id. at §318.
51. Miron Motel v. Smith, 211 Ga. 864, 89 S.E.2d 643 (1955); Jones v. Camp, 208 Ga.
164, 65 S.E.2d 596 (1951); Woodell v. Davis, 261 N.C. 160, 134 S.E.2d 160 (1964); McGeorge
v. Van Meter, 351 S.W.2d 623 (Tex. Civ. App. 1961), rev'd on other grounds, 163 Tex. 552,
358 S.W.2d 580 (1962).
52. E.g., McCall v. Mash, 89 Ala. 487, 7 So. 770 (1890); Watson v. Sherman, 84 Ill. 263
(1876); Byrd v. Clarke, 52 Miss. 623 (1876); Cleveland v. Bateman, 21 N.M. 675, 158 P.
648 (1915); Morris v. Carroll, 171 N.C. 761, 88 S.E. 511 (1916).
53. Jackson v. Blankenship, 213 Ala. 607, 105 So. 684 (1925).
54. 325 Mass. 489, 87 N.E.2d 113 (1949). See also Brewer v. Harrison, 27 Colo. 349, 62
P. 224 (1900); McAllister v. Byrd, 212 Miss. 742, 55 So. 2d 435 (1951); Reddick v. Gressman,
49 Mo. 389 (1872).
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authorized by the terms of the instrument or by statute to do so, the deed
6
conveyed pursuant to such a sale is merely voidable. 55 In Fraserv. RummeleO
a deed that contained a power of sale was admitted into evidence over
objection that it appeared the plaintiff as mortgagee had become the purchaser at the sale. Under the terms of the instrument such conduct was not
permitted. The court held that even if the sale were unauthorized as contended, the deed was still only voidable. 57 Thus, it was not subject to collateral attack, but could only be set aside in a proper proceeding brought directly
for that purpose.
Where no precise mode of sale is prescribed by contract or decree, some
discretion is necessarily granted to the mortgagee as to the manner in which
the property will be offered. 58 Courts will hold, however, that the mortgagee
is bound to exercise good faith and use reasonable diligence to protect the
rights and interests of the mortgagor under the contract. 59 An abuse of his
discretionary power has been held to render him personally liable to the party
injured. 60
Where the power of sale is silent as to terms, the sale normally must be
for cash.6 1 Any surplus over and above the amount of the debt secured and
the cost of the sale should be paid over to the mortgagor or his transferee 2
or to the holders of subsequent liens on the land.63 In case of the mortgagee's
failure to remit such surplus, the remedy is an action against him for money
had and received.64 If the sale gives rise to a deficiency, since the foreclosure
is extrajudicial, the mortgagee must then commence an action for a deficiency
judgment.65
SAFEGUARDS IN THE PoWER oF SALE MORTGAGE

The power of sale is given in order to afford an additional and more
speedy remedy for recovery of the debt, and it has been held the mortgagor
cannot complain of a legitimate exercise of the power.66 For example, courts
have refused to enjoin the exercise of the power where the breach of condition
justifying the sale is established or undisputed67 or where the authority of the
55. E.g., Burgess v. Simmons, 207 Ga. 291, 61 S.E.2d 410 (1950); Denson v. Davis, 256
N.C. 658, 124 S.E.2d 827 (1962).
56. 195 Ga. 839, 25 S.E.2d 662 (1943).
57. Id.

58. Rogers v. Runyon, 201 Va. 814, 113 S.E.2d 679 (1960).
59. Brown v. Busch, 152 Cal. App. 2d 200, 313 P.2d 19 (Dist. Ct. App. 1957).
60. Milton Say. Bank v. United States, 345 Mass. 302, 187 N.E.2d 379 (Mass. 1963).
61. O'Brien v. Slefkin, 88 R.I. 264, 147 A.2d 183 (1958). Contra, Paroni v. Quick, 125
Vt. 145, 211 A.2d 765 (Ct. App. 1965).
62. Peterson v. Johnson, 46 Wyo. 473, 28 P.2d 487 (1934).
63. Continental Supply Co. v. Marshall, 152 F.2d B00 (10th Cir. 1945).
64. O'Brien v. Sleflkin, 88 R.I. 264, 147 A.2d 183 (1958).
65. E.g., Fitchburg Co-op Bank v. Normandin, 236 Mass. 332, 128 N.E. 415 (1920);
New York Life Ins. Co. v. Erb, 276 Mich. 610, 268 N.W. 754 (1936); Federal Farm Mortgage
Corp. v. Holding, 216 N.C. 503, 5 S.E.2d 557 (1939).
66. First Nat'l Bank of Birmingham v. Forman, 230 Ala. 185, 160 So. 109 (1935).
67. T.H.G.K. &T. Corp. v. Lipe, 399 S.W.2d 408 (Tex. Civ. App. 1966).
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creditor to make the sale under the power is not successfully controverted. 6 8
However, since the power of sale is contractual, there are opportunities
for oppression in its enforcement. Courts of equity, therefore, generally
scrutinize its exercise very carefully and hold the mortgagee to the letter of
the contract. 69 The grounds for interference by injunction must be very strong
and show that the injury likely to be sustained by the parties will be irreparable, or that a clear breach of trust will be committed by the intended sale."
In Collins v. Thompson 7'1 an Alabama court held that if the mortgagee
attempts to divert the power from its legitimate purpose and use it to oppress
the mortgagor or to enable the morgagee himself to acquire the property, a
court of equity will enjoin the sale, or if completed, set it aside.
Sales under the power have been restrained: when the mortgage was without consideration;7 2 when the mortgagee failed to properly credit payments
on the notes;73 when the mortgage was obtained by fraud74 or when the
notes and mortgage were forged; 7 5 when the mortgage had been paid in full
or a valid continuing tender of the amount due was made;76 or when the
purpose of the sale was to intimidate the plaintiff. 7 Neither the fact that an
impending sale is harsh or improvident nor that the mortgagee's motives are
questionable will be sufficient grounds for injunctive relief where the mortgagee is clearly acting within the authority given by the power and not acting
fraudulently or illegally.?'
The grounds for setting aside a sale under a power are not limited to
those sufficient to set aside a foreclosure sale under equity proceedings,7 9
but they include others that arise from the fiduciary position that the mortgagee assumes in conducting the sale. 80 A sale may be set aside for fraud or
breach of trust,81 for instance, where the mortgagee made an unauthorized
purchases 2 or acted in a manner that tended to discourage bidding. 3 Gross
inadequacy of the price realized has been held to justify setting aside the
68. Dozier v. Mangham, 215 Ga. 718, 113 S.E.2d 212 (1960).
69. E.g., Cordele Banking Co. v. Powers, 217 Ga. 616, 124 S.E.2d 275 (1962); Bank of
LaFayette v. Giles, 208 Ga. 674, 69 S.E.2d 78 (1952); Griffin v. Land, 214 Miss. 557, 59 So.
2d 290 (1952); Kennon v. Camp, 353 S.W.2d 693 (Mo. 1962); Smith v. Bell, 129 W. Va. 749,
41 S.E.2d 695 (1947).
70. E.g., Hawkins v. Snellings, 252 Ala. 238, 40 So. 2d 704 (1949); Salter v. Asburn, 218
Ga. 62. 126 S.E.2d 404 (1962); Hub Bldg. & Loan Ass'n v. Warren, 207 Miss. 297, 42 So.
2d 203 (1949); Cockrum v. Underwood, 201 S.W.2d 953 (Tex. Civ. App. 1957).
71. 259 Ala. 82, 65 So. 2d 491 (1953).
72. Morris v. Creel, 218 Ga. 274, 127 S.E.2d 467 (1962).
73. Wood v. West Va. Mtg. & Discount Corp., 99 W. Va. 117, 127 S.E. 917 (1925).
74. Woodard v. Bruce, 47 Tenn. App. 525, 339 S.W.2d 143 (Ct. App. 1960).
75. Budget Charge Accounts, Inc. v. George, 214 Ga. 312, 104 S.E.2d 434 (1958).
76. First Fed. Say. & Loan Ass'n of Atlanta v. Norwood Realty Co., 212 Ga. 524, 93
S.E.2d 763 (1956).
77. Bank of S.W. Nat'l Ass'n v. La Gasse, 321 S.W.2d 101 (Tex. Civ. App. 1959).
78. Moore v. Wolff, 155 Ga. 198, 116 S.E. 622 (1923).
79. Woolen v. Taylor, 249 Ala. 455, 31 So. 2d 320 (1947).
80. Harper v. Interstate Brewery Co., 168 Ore. 26, 120 P.2d 757 (1942).
81. Henderson Baker Lumber Co. v. Headley, 247 Ala. 681, 26 So. 2d 81 (1946).
82. Canelacos v. Holloway, 123 F.2d 934 (D.C. Cir. 1941).
83. Manoog v. Miele, 350 Mass. 204, 213 N.E.2d 917 (1966).
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sale,84 but inadequacy of price alone, unless so gross as to raise an inference
of fraud or imposition, has been considered insufficient to set aside an otherwise properly conducted sale.85
In some jurisdictions the sale will not be voided for irregularities or
defects not going to the right to exercise the power of sale8 6 or not affecting
substantial rights of the parties.8 7 In the case of a wrongful sale under a
power, the mortgagor may be able to choose between having the sale set aside
88
or recovering damages.
If a defect in the sale is discovered prior to the execution of the conveyance or payment of the purchase price, the mortgagee should hold a new
sale.8 9 However, if the defective sale is completed, the mortgagor may have
to sue in equity to set the sale aside, 0 and if the defective sale amounts to a
tort he may also be entitled to recover damages from the vendor-mortgagee. 9
If the defective sale is set aside, the purchaser may be left in the position of a
92
mere assignee of the mortgagee's interest, with an unforeclosed mortgage.
STATUS OF THE PuRcHSER's TITLE

It is argued that judicial foreclosures better protect the purchaser by
assuring him good title to the property. 93 A foreclosure decree in a court of
equity will bar subordinate encumbrances and interests if such issues have
been adjudicated under proper pleadings and if the proper parties have been
94
brought before the court.
The same good title, however, may be conveyed to the purchaser at an
extrajudicial sale. In S. S. Kresge Co. v. Shankman-5 the court held that the
extrajudicial sale operates as a complete foreclosure, cutting off all subordinate encumbrances and interests as completely as if there had been an
equitable decree of foreclosure with all necessary parties before the court.
The only real disadvantage to extrajudicial foreclosure is the critical
attitude of the courts, which makes them quick to grant relief in the presence
of irregularities and deviations from the terms of the powers or statutory
requirements. Willingness to overturn sales results in uncertainty of title.
Lawyers examining tides passing from sales under powers must determine
whether a departure from strict compliance with the law may be passed over
or whether it is of such a nature as to render the title unmarketable. The
Lopez v. Bell, 207 Cal. App. 2d 394, 24 Cal. Rptr. 626 (Dist. Ct. App. 1962).
Brown v. Busch, 152 Cal. App. 2d 100, 313 P.2d 19 (Dist. Ct. App. 1957).
Admiral Co. v. Thomas, 271 F.2d 849 (D.C. Cir. 1959).
Stirton v. Pastor, 177 Cal. App. 2d 232, 2 Cal. Rptr. 135 (Dist. Ct. App. 1960).
Kennon v. Camp, 353 S.W.2d 693 (Mo. 1962).
Brett v. Davenport, 151 N.C. 55, 65 S.E. 611 (1909).
Smith v. Haley, 314 S.W.2d 909 (Mo. 1958).
Cases cited note 24 supra.
Kennon v. Camp, 353 S.W.2d 693 (Mo. 1962).
Reeve, The New Proposalfor a Uniform Real Estate Mortgage Act, 5 LAW & CONT.Emp. PRos. 564, 574 (1938).
94. Marks Bros. Paving Co. v. Ouellet, 124 So. 2d 514 (3d D.C.A. Fla. 1960).
95. 240 Mo. App. 639, 212 S.W.2d 794 (1948).
84.
85.
86.
87.
88.
89.
90.
91.
92.
93.
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problem is different only in degree from that of judicial sales in Florida,96
which may be vacated if tainted with fraud and collusion or in view of an
accident, mistake, breach of trust, or other misconduct on the part of any
party connected with the sale.97 The Florida courts may vacate a sale by
98
The
foreclosure not only before judicial confirmation, but after as well.
99
Uniform Title Standards have been very valuable in standardizing current
title examination procedures, and there is no reason why they could not be
expanded to include the problem areas found in foreclosures by a power of
sale. If this is accomplished it is doubtful that a signficant increase in "fly
specking"' 00 would result from extrajudicial sales.
As in equity foreclosure sales, the purchaser at a sale under a power
1
acquires the interests of the mortgagor and the mortgagee. 10 The sale has
been held to vest title in the purchaser as of the date the trust deed was
executed.10 2 A court following these two rules would conclude that the rights
of the purchaser are not affected by any act of the mortgagor after the execu03
the lower court had cancelled
tion of the mortgage. In Martin v. Fretwell,1
a deed conveying certain property to defendants in violation of a restriction
agreement. The property had been purchased by the defendants at a foreclosure sale held by the mortgagee. The court held that any acts of the
mortgagor after the execution of the mortgage will not affect the rights of a
purchaser at a foreclosure sale and ruled that title passed to the defendants
free of the restrictions asserted.
Thus, the purchaser at a valid foreclosure sale under a power in a
mortgage or deed of trust acquires, subject to the express reservations or
conditions made on the sale, all the title originally conveyed by the mortgage
or deed, divested of the equity of redemption, together with all appurtenances,
easements, and incidental rights.

0 4

In jurisdictions such as Alabama, where the mortgage is merely security
for the debt and does not vest the legal title in the mortgagee, it is generally
held that the instrument of conveyance under the power should be executed
10 5
To be
in the name of the mortgagor, by the mortgagee as attorney in fact.
would
fact
in
valid, the authority for the mortgagee to act as the attorney
have to be included in the power of sale.
The purchaser is considered to take not as the grantee of the mortgagee,
but as the grantee of the mortgagor even when the deed is in the name of the

96. See generally 1 Florida Real Property Practice §§9.95-.104 (Fla. Bar Continuing
Legal Educ. Practice Manual No. 3,1965).
97. 22 FLA. JUR.Mortgages §367 (1958).
98. Id.
99.

Practice
100.
101.
102.
103.
104.
105.

1 FLORIDA REAL

PROPERTY

PRAcrricE

§§6.7-.12

(Fla. Bar Continuing Legal Educ.

Manual No. 3,1965).
Id. at §9.27.
E.g., Gwin v. Griffin, 394 S.W.2d 191 (Tev. Civ. App. 1965).
Higley v. City of Sacramento, 149 F. Supp. 118 (N.D. Cal. 1957).
202 Okla. 204, 211 P.2d 529 (1949).
Id. at 534.
Sanders v. Cassady, 86 Ala. 246, 5 So. 503 (1889).
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mortgagee. 10 6 This distinction is of more importance in a title theory
0
7 the owners of the land
jurisdiction. In the case of Harris v. Buchignani1
executed a contract of sale to plaintiff but failed to have it recorded. They
subsequently executed a deed of trust on the same property to secure the
payment of an indebtedness, but duly recorded the deed. Two years later the
owners executed a warranty deed to the plaintiff filed shortly after its execution, but which did not mention or take into consideration the previous deed
of trust. Approximately six months later the trust company foreclosed under
the deed of trust and executed to defendant a deed that was also duly
recorded. The court held that the trustee's deed, recorded subsequent to the
contract of sale and existing prior to the warranty deed, conveyed good title
to grantee.
Some courts provide additional protection for the purchaser's title by
insulating it from irregularity in the proceedings.108 In Royall v. Yudelevit,'0 9 the court held that if the purchaser had no actual or constructive
notice of any irregularity in the proceedings, he acquires a valid title, although
the mortgagor might redeem as against the person making the sale. The
mortgagor, however, must elect his remedy and cannot sue for damages and
at the same time seek to upset the conveyance.110
The doctrine of caveat emptor applies to sales under mortgages containing a power of sale, and the purchaser apparently will be chargeable with
notice of any defects or irregularities as could have been discovered by careful
attention and diligent inquiry. 11 Thus, the purchaser at such sale must see
that the mortgagee has complied strictly with the directions in the instrument
conferring the power.
CONCLUSION

The statutory and judicial safeguards that were once necessary to protect
mortgagors from oppressive mortgagees are no longer needed today. The
needs of modem society require a rapid and inexpensive foreclosure procedure, from the standpoint of the mortgagee, who desires a return on his
capital rather than land, from the standpoint of the mortgagor, who ultimately must bear the economic cost of these procedures in the form of higher
interest rates and larger down payments, and from the standpoint of the
courts that would be relieved of the time and tedium of foreclosures.
It has been illustrated that, when properly regulated by statute, the
power of sale mortgage is a very flexible and valuable financial tool, rather
than a weapon of devious mortgagees.
106. Rathbun v. Allen, 63 R.I. 109, 7 A.2d 273 (1939).
107. 199 Tenn. 105, 285 S.W.2d 108 (1955).
108. Karrell v. First Thrift of Los Angeles, 104 Cal. App. 2d 536, 232 P.2d 1 (Dist. Ct.
App. 1951).
109. 268 F.2d 577 (D.C. Cir. 1959).
110. 3 R. Powru., RE.AL PROPERTY §468 (1967).
111. Feldman v. Rucker, 201 Va. 11, 109 S.E.2d 379 (1959). But see Carozza v. Peacock
Land Corp., 231 Md. 112, 188 A.2d 917 (Ct. App. 1963).
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The extrajudicial foreclosure is superior to the current Florida procedure 112 and should be adopted by the legislature, not as an exclusive
procedure but as an alternative to the existing Florida procedures.
ROBERT

112.

FLA.

STAT.

A.

SMITH, JR.

§702.02 (1) (1967).
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